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STATEMENT OF THE CASE

Nature of the Case
Diego Peregrina was convicted of two counts of aggravated battery with firearms
enhancements for each battery, and he was sentenced to a total unified term of 40
years, with 20 years fixed, with the court applying enhancements to each battery
conviction. Mr. Peregrina appealed and the Idaho Supreme Court remanded his case
to the district court for a factual determination of whether the batteries occurred during
an indivisible course of conduct, which would limit the court to applying only one
enhancement pursuant to I.C. § 19-2520E. Mr. Peregrina was resentenced, that appeal
was denied, and he filed a petition for post-conviction relief within one year of the
remittitur being issued.

The district court granted the State's motion for summary

dismissal finding that Mr. Peregrina's petition was untimely filed. Mr. Peregrina asserts
that, as a matter of law, his petition was timely filed and the district court erred in
granting the State's motion for summary dismissal.

Statement of the Facts and Course of Proceedings
Diego Peregrina was convicted of two counts of aggravated battery, was found to
have used a firearm during the commission of those crimes, and he appealed. 1 State v.
Peregrina, 151 Idaho 538, 539 (2011 ).

Pursuant to its interpretation of Idaho

Code§ 19-2520E, the Idaho Supreme Court remanded Mr. Peregrina's case to the
district court for a determination of whether the aggravated batteries were committing
during a single, indivisible course of conduct, or two, divisible courses of conduct, and

1

Mr. Peregrina was also convicted of unlawful possession of a firearm.

1

for "sentencing consistent with that finding." Id. at 540-41. The remittitur was filed on
October 6, 2011. (State v. Peregrina, Supreme Court Docket No. 37900: Remittitur.)2
On remand, the district court again sentenced Mr. Peregrina to a total unified term of 40
years, with 20 years fixed, but only applied one enh,mcement, and the sentence was
affirmed on appeal. ( State v. Peregrina, 2012 Unpublished Opinion No. 683 (Ct. App.
Oct. 19, 2012).) The remittitur was filed on November 16, 2012. (State v. Peregrina,
Supreme Court Docket No. 39565: Remittitur.)
On November 15, 2013, l\t1r. Peregrina filed a Petition for Post-Conviction Relief
and accompanying documentation asserting that he was denied his right to effective
assistance of counsel, and right to a public trial. (R., pp.4-22, 41-44.) The State filed an
Answer and a Motion for Summary Dismissal asserting, in part, that Mr. Peregrina's
petition was not timely filed.

(R., pp.65-195.) Relying upon Hauschu/z v. State, 144

Idaho 834 (2007), the State argued that Mr. Peregrina's one-year time period to file his
post-conviction petition started when the first remittitur was issued in October of 2011,
not when the second remittitur was issued in November of 2012.

(R., pp.65-195.)

Mr. Peregrina responded by arguing that the Hauschulz opinion does not support the
State's argument and that his petition was timely filed.

(R., pp.193-94.) The district

court agreed with the State and held that l\t1r. Peregrina's petition was untimely and
granted the State's motion for summary dismissal.

(R., pp.203-209.)

filed a timely Notice of Appeal from the district court's Final Judgment.

Mr. Peregrina
(R., pp.210-

216.)

Mr. Peregrina has flied a motion requesting that this Court take judicial notice of
various documents filed in his previous appeals. The motion is currently pending.
2

2

ISSUE
district cou
was timely

d

Mr.
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ARGUMENT
The District Court Erroneously Dismissed Mr. Peregrina's Post-Conviction Petition As
His Petition Was Timely Filed
Introduction

A

Mr. Peregrina's Judgment

Conviction became final on November ·16,

when the Idaho Supreme Court issued its remittitur.
conviction Relief on November 1

12,

He filed his Petition for Post-

2013, less than one

later.

Pursuant to

I.C. § 19-4902(a), Mr. Peregrina's petition was timely filed and the district court erred in
granting the

B.

motion for

dismissal.

The District Court Erred By Dismissing Mr. Peregrina's Petition For PostConviction Relief As It Was Timely Filed
A post-conviction

is commenced by filing a verified application

post-conviction relief. I.C. § 19-4902(a). "An application may

filed at any time within

one (1) year from the expiration of the time for appeal or from the determination of an
appeal or from the determination of a proceeding following an appeal, whichever is
later." Id. A post-conviction petition that is filed outside of the statutory time limit may
be summarily dismissed. See Kirkland v. State, 143 Idaho 544 (2006) (abrogated on

other grounds by Verska v. Saint Alphonsus Regional Medical Center, 151 Idaho 889
(2011 )).

Idaho appellate courts exercises free review over the meaning of statutory

language. Garza v. State, 139 Idaho 533, 536-37 (2003).
The language of a statute should be given its plain, usual and ordinary
meaning. Where a statute is clear and unambiguous, the expressed intent
of the legislature shall be given effect without engaging in statutory
construction. The literal words of a statute are the best guide to
determining legislative intent.
I.C. § 73-113(a).
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The facts in Mr. Peregrina's case are not in dispute. Mr. Peregrina was found
guilty at trial of two counts of aggravated battery, was found to have used a firearm in
the commission of each of the batteries, and was found guilty of unlawful possession of
a firearm.

Peregrina, 151 Idaho at 539.

He appealed asserting that "there was

insufficient evidence to support the district court's 'implicit' finding that the crimes arose
out of divisible courses of conduct, and that even if there was, the State had the burden
to submit the issue of divisibility to the jury and prove it beyond a reasonable doubt." Id.
The Idaho Supreme Court remanded the case to the district court to make a factual
finding as to whether Mr. Peregrina's crimes stemmed from one, indivisible course of
conduct, or from two, divisible courses of conduct, and then to impose a sentence
consistent with that finding.

Id., 151 Idaho at 539-41.

On remand, the district court

made its findings, orally pronounced a new sentence, and entered a new judgment from
which Mr. Peregrina appealed. (State v. Peregrina, Supreme Court Docket No. 37900:
Remittitur; State v. Peregrina, 2012 Unpublished Opinion No. 683 (Ct. App. Oct. 19,
2012)).

The Court of Appeals affirmed the district court's sentence and, after the

Supreme Court denied Mr. Peregrina's Petition for Review, a remittitur was issued on
November 16, 2012. (State v. Peregrina, 2012 Unpublished Opinion No. 683 (Ct. App.
Oct. 19, 2012); State v. Peregrina, Supreme Court Docket No. 39565: Order Denying
Petition for Review; Remittitur. ))

Less than one year later, on November 15, 2013,

Mr. Peregrina filed his Petition for Post-Conviction Relief.
The district court found that Mr. Peregrina's petition was untimely because his
claims all related to his trial, rather than his sentence.

(R., pp.206-08.) The district

court noted that "all of the causes of action alleged in the petition relate to matters at the
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trial of this case. None are related to sentencing." (R., p.207.) The court continued,
"Only issues related to multiple enhancements at sentencing were heard by the
Supreme Court and the Supreme Court entered its Remittitur on all issues on
October 6, 2011." Id. The district court concluded, 'The appeal of the resentencing for
abuse of discretion did not renew or extend the time to file a post-conviction petition
alleging

errors

at

trial";

therefore,

any

post-conviction

issues

not

related

to

Mr. Peregrina's sentencing had to be raised by December of 2012, one year after
Mr. Peregrina was resentenced. Id.
The district court's decision in the present case is based upon both a
misunderstanding of Idaho appellate procedures, and upon a misinterpretation of the
Idaho Supreme Court's decision in Hauschulz v. State, ·144 Idaho 834 (2007).

(See

R., pp.206-07.) The petitioner in Hauschulz engaged in two separate legal proceedings:
1) an appeal from his Judgment of Conviction; and 2) an appeal from the denial of his
motion to withdraw his guilty plea. Hauschulz, 144 Idaho at 836-37. His post-conviction
petition was filed more than one year after the appeal from his Judgment of Conviction
became final, but was filed within one year of the remittitur being issued in the appeal of
the denial of his motion to withdraw his guilty plea. Id. at 837-38. The Idaho Supreme
Court recognized that, "A proceeding following an appeal is 'any proceeding that is an
extension of the underlying criminal action, and is part of the continuous stream of
events which lead to the finality of the judgment of conviction."' Id. at 837 (quoting

Atkinson v. State, 131 Idaho 222, 224 (Ct. App. 1998)). The Court declared, "Such a
proceeding must be one that can question or impact the finality of a judgment, not
merely enforce it." Id. (citing Cochran v. State, 133 Idaho 205, 207 (Ct. App. 1999).)
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The Hauschulz Court held that while the issues the petitioner raised relating to
his direct appeal were untimely because the petition was not filed within one year of the
direct appeal becoming final, his claim related to his trial counsel's performance in
pursuing his motion to withdraw his guilty plea was timely, because the petition was filed
within one year of the appeal of the denial of his motion to withdraw his guilty plea
became final.

Id. at 837-38.

Consistently with the plain language of the statute, the

Hauschulz Court recognized that one-year limitations period contained in I.C. § 194902(a) related the finality of the judgment being challenged, not the issues being
raised.

There are separate provisions in Uniform Post-Conviction Procedure Act

determining the type of issues that can be raised.
I.C. § 19-4902(a).

Compare I.C. § 19-4901 with

In the present case, the district court failed to recognize this

distinction. 3 (R., pp.206-08.)
The Supreme Court's opinion and remittitur in this case ordered the district court
to make a specific factual determination and to enter a new judgment accordingly. (See
Peregrina, 151 Idaho at 540-41; State v. Peregrina, Supreme Court Docket No. 37900:
Remittitur.) A remittitur does not make a judgment final; rather, a remittitur makes an
opinion final. 4
When the opinion filed has become final in accordance with this rule,
the Clerk of the Supreme Court shall issue and file a remittitur with the

Under the district court's issue-specific interpretation, Idaho Code § 19-4902(a) would
require a person who files a timely notice of appeal but who only raises sentencing
issues on appeal, to file a post-conviction petition within "one (1) year from the
expiration of the time for appeal," rather than from the determination of that appeal, if
they raise issues related to pre-trial or trial proceedings. Idaho appellate courts have
not interpreted I.C. § 19-4902(a) so narrowly.
4 In many cases, a remittitur entered pursuant to an opinion affirming the district court's
judgment acts to make both the appeal and that judgment final, as there is nothing more
for the district court to do.
3
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district court or administrative agency appealed from and mail copies to all
parties to the appeal and to the presiding district judge or chairman of the
agency. The remittitur shall advise the district court or administrative
agency that the opinion has become final and that the district court or
administrative agency shall forthwith comply with the directive of the
opinion.
I.AR. 38(c) (emphasis added).

Once the district court entered its new judgment,

Mr. Peregrina had the right to challenge the court's ruling on appeal.

See I.AR. 11.

The "proceeding following an appeal" in this case was "determined" when the district
court's new judgment of conviction became final after Mr. Peregrina exhausted his
appellate rights.

(See State v. Peregrina, Supreme Court Docket No. 39565: Order

Denying Petition for Review; Remittitur; see also LA.Rs. 11, 38.) The October 2011
remittitur, the subsequent re-sentencing and appeal, and the November 2012 remittitur,
were all part of "the continuous stream of events which lead to the finality of the
judgment of conviction." See Hauschulz 144 Idaho at 837 (citation omitted).
Under the facts of this case and by the plain meaning of I.C. § 19-4902(a),
Mr. Peregrina's post-conviction petition was timely filed. The district court erred, as a
matter of law, in dismissing Mr. Peregrina's petition.
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CONCLUSION

Mr. Peregrina respectfully requests that this Court vacate the district court's
judgment dismissing his petition for post-conviction relief and to remand his case to the
district court with instructions that the court hold an evidentiary hearing on the merits of
his post-conviction claims.
DATED this 2 nd day of December, 2014.
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